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INRE: ALDANA JOHNSON

NMEMORANDUM OF DECISION
ON BAR COUNSEL'S PETITION FOR CONTEMPT

Bar counse] has filed a petition for contempt against the respondent, Aldana Johnson, |

pursnant to S.J.C. Rule 4:01, § 12A. ‘In substance, bar counsel asserts that the respondent has

‘violated this courl’s orders relating to actions she was required 10 take in connection with her -

- suspensioﬁ from the practice of l[aw, For reasons explained below, I find the respondent in.

qonteinpt.
Background.

a. Prior history. On August 17,2010, the 1es pondent was ordered temporarily suspended

from the practice of law pursuant to .S.J LC. Rule 4:01, § 124, pending further proceedingé before

the Board of Bar Overseers (board); on Septémber 27,2010, the respondent was ordered

: su'spended for a term of three months, retroactive to August 17, 201 0: and on March 29, 2011,

- she was separately ordered suspended for term of two vears, retroactive to March 23, 2011,

The orders of suspension directed the respondent, inter alia, to "resign ag of the etfective date of

- the temporary suspension all appointments as guardian, executor, administrator, trustee, attorney-

in-fact, or other fiduciary"; and to "close every IOLTA, client, trust or other fiduciary account



and properly disburse} or otherwise transfer all client and fiduciary funds in her possession,
cusfody or control." The order of suspension dated March 29, 2011, referenced the res’ﬁ/o;éent's
March 23, 2011, affidavit of C'ompliance vsﬁth the Septembe; 27,2010, order, and was made |
retroactive to March 23 because of that affidavit of compliance. |
~ b. Facts. The following backgrouna inforfpation is taken from bar counsel's petition for | )

contempt, the respondeﬁt's oppositipﬁ, and thé documents attached as exhibits to eacﬂ' of fhgsé |
ﬁlings.

1. The D-av'id Eméry Trust was created on June 28, 2000, by Constaﬁée S. Emery
(donor), Jonathan Emery (donor), and the réspondent., Daﬁa Johnson (trusteé). The‘ trust
instrument is recorded in the Bristol Cbunty Registry of Deeds, and the respondent is identiﬁéd ,

in that record as the "Trustee". Pursuant to the terms of the trust, "The Trustees may be removed

~ by Jonathan Emery at any time and for any reason . . . the choice of Trustee is 'solely that of

J oﬁathan Emery" (Trust, art. 6 §8); "[a]ny Trustee may resign at any time by written instrument
delivered to any person authorized to appoint a successor Trustee" (Trust art. 6 J10); and "[a]l . . ..

resignations of Trustees, decisions to terminate and appointments and acceptances of successor

Trustees shall be made by written instrument." (Trust art. 6, 12)  The respondent has

attached to her opposition an email sent to her in 2003 by Jonathan Emery in which Mr. Emery‘
writes he would take over as Trustee, but that the respondent should "continue to do what she
was doing."!

2. Three trust accounts were set up in 2000 with Waddell & Reed Financial -

' The pertinent language of the email directly states, "I am now back in the country so will
be taking over as trustee. I would like you, Mary and Bill to continue to do what you are doing."
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Advisors, which both parties refer to as the asset management firm. One of the trust accounts is

IR S

in the respondent's name as the trustee of the David Einery Trust; a second account is in hér

name as trustee of the Charlotte Johnson Trust; and the third account is in her name as trustee of

the Dana Johnson Client Trust. In her opposition, the respondent states — but does not support

with her own affidavit — that (1)‘ she wrote Waddell & Reed and requested that the funds in the
David Emery and Charlotte Johnson Trust accounts be disbursed to her "life partner," Mary

Jones, as "agent"; (2) unbeknownst to the respondent, the requested disbursement transactions

‘were missing a critical signature of the "financial advisor," and therefore Waddell & Reed was

unable to follow through with her request; (3) in any event, the funds in the Chariotte Johnson
Trust accoﬁnt Wére-.Charlotte J ohns.(v)n's own funds : and (4) the Dana Johnson Client Trust
Account was ﬁot really a fiduciary account but rather an élccouﬁt funded With money that was
given to the respondent for real estate purposgé by Charlotte and Thomas Johnson. |

- Discussion: To find the respondent in contempt, I must find "clear and convincing

' év_idence of disobedience of a clear and unequivocal command." Matter of Shanahan, 26 Mass.

Atty. Discipline Rep. 582”(20}1 0), citing Matter deifchéll, 4‘54 Mass. 837, 853 (2009).

s | 1. After issuance of t.he three orders, and despite the responaent's affidavit of compliance,
the evidenge‘is cleér ';hat the respondeﬁt formally remained a trustee of fthe David Emery Trust.
The email to which the féspondent directs my atterﬁion is afnbiguous. .Although the email
suggests that J onathan Emery Would bé "taking over as trustee," ;the language, "keep doing what
you are doiﬁg”, suggests that the reséond‘ent»was to continue actiﬁg as trustee; the trust

instrument appears to authorize more than one trustee to serve at a time. The court's orders

commanded that the respondent resign as a fiduciary of any trust. As stated above, the trust
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inétrument for the David Emery Trust contains two speciﬁc directions abvout. how a trustee is to
effect her resignation: | in writing, signed, "and filed with the reéords of the~ trust.” (Trﬁéig?S,
912; see id. at §10) The respondent did not follow these directiveé, at least as shown in thé
record before me. She fails to satisfy the terms of the court's orders by relying on an email, sént
to her by another personyeafs_befbr.e the court's orders entéred, that does not mention resignation

and contains a highly. ambiguous message.” The fact remains that even as of February, 2012, the

Bristol Couﬁty Registry of Deeds continues to reflect the respondent's name and status as trustee.

2. Tturn to the trust accounts. What the evidence shows undeniabiy is that after the dates

- of the court orders requiring the respondent to close any trustee or other fiduciary accounts, at

least three trust accounts in the name of the respondent as trustee remained open.

The respondent claims that she apparently attempted to transfer two of the three accounts

10 an "agent," but was unéWare of the poliéy at Waddell & Reed requiring the signature of a

. "financial ad‘./isor.." The respondent points to the afﬁdavit of Mary AJ‘ones stating she, Mary
Jones, was present during a ineeting with a financial ad%/isor at Waddell, & Reed who c'pnﬁ;’med
the signature policy at Waddell & Reéd. Tl‘lere‘is, hm_zlve\?er,'no affidavit from an employee at

. Waddeli ‘& Reed aﬁesting to such a policy. What is controlling is that despite the coﬁrt orders to

close them, the David Emery, Charlotte Johnson, and Dana Johnson Client Trust accounts were

> At the hearing on the petition for contempt, the resporident stated that she inquired
about the issue whether she needed to take any further action to resign beyond producing
Jonathan Emery's email, but received no definitive answer. She provides no evidence to support
this statement. She does provide an affidavit from her life partner, Mary Jones, in which Jones
states that she is the "agent" of the account. There is no information given as to what an "agent™
of the David Emery Trust account is, or even how the existence of an "agent" effectuates the
respondent's resignation as a trustee. o
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still open in the respondent's name as trustee’ until Oetober 4, 2011, October 17, 2011, and 3

.

October 18,2011, respectively.
In summary, I conclude that bar counsel has established by clear and convincing evidence
that the respondént did not comply with the terms of the court's order(s) of suspension that are

discussed above. Accordingly, I find the respondent in contempt.

ORDER
For the foregoing reasons, it is ordered that the respondent, Aldana J (ﬂmson, be adj ﬁdged
in contéﬁlp‘é of the judgment of suspension. It is further ordered tha;c, based on my finding that
| Ithe respondent has \-riolate;l S.J.C. Rule 4:01, § 17(8), the respondent be suspended for an |
additional one year beyond the two year suspe_ﬁsion in effect; the date is March 23, 2014,
Accordingly, the respondent is prohibited from applying for readmissibn to the bar of the

Commonwealth until three months before March 23, 2014,

- Wang/ BAy L)
Margot Botsford
~ Associate Justice

DATED: February 17, 2012

3 Bar counsel provided the court with the monthly pérsonal account summaries for each
account reflecting that the respondent received periodic dividends. The respondent contends that
she was unaware of the receipt because the dividénds were automatically reinvested.



