COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY
NO: BD-2013-004

IN RE: Sean Michael McCarthy

ORDER OF TERM SUSPENSION

This matter came before the Court, Gants,'J;, on a Petition
for Reciprocal Discipline pursuant to'StJ.C. Rulé 4:01, § 1s,
and an Order of the SupremeACburt of Colorado filed by the
Office of Bar Counsel on January 7, 2013.

On January 8, 2013, an Ofder of Notice issued direétiné the
1awyer to inform the Court within thir£y1(3o)vdays why the
ideﬁtical diséipline‘would be unwarranted in Massachusetts. Thé
partiéé.having filed a waiver of hearing and.assent to the entry
of an Ordér;

It is ORDERED that:

1. Sean Michael McCarthy is hereby suspended from the
ﬁractice of law in thefCommonweaith of'Massachusetts for a
period of three years retroactive to October 3, 2012, the
effective date of the lawyer's suspension in Colo;ado.

It is. FURTHER ORDERED that:



2. Within fourteen (14) days of the date of entry of this
Ordér, the lawyer shall:

a) file a notice of withdrawél with every court,
agency, or:ﬁribunal before which aIMatter is pending,
together with a copy of the notices sent pursuant to
pafagraphs 2 (c) and 2Kd) of this Crder, Ehé glient's or
clients’ place of residence, and the case caption and
dockét number of the clieﬁt's or clients"pfoceedings;'

b). resign all appointments as guardian, eﬁecutor,
administfator, trustee, attorney—in—fact, or other
fiduciary, attééhing to thevresignation a copy oﬁ ﬁhe
notices seﬁt to the wards, héirs, or beneficiaries pursuant
to paragraphs 2(c) and 2(d) of this Order, the place of
residence of the Wards, heirs, or beﬁeficiarieé) and the
case caption and docket number of the proceedings, if any;

c) . p:oVide notice to all clients and fb all wérds,
héirs, and benéficiériés that the lawyer has‘been

‘suspended; that he is‘disqualified from acting as ailawyer;
‘and that, if not répresen§ed‘by Co—counsel,'the client,
wara, heir; or beneficiary should act promptly to

-,substiﬁute.another lawyer or fi@uciary or to SéekAlegal

: advice elsewheré, calling attention toﬂany‘ﬁfgency arising
from the circumstances of the case;

d) provide notice to counsel for all parties (or, in



the absehcé of counsel, the parties) in pending matters
that the lawyer has been suspended and, as a consequence,
is disqualified from acting as a‘lawyer;

e) make.availablelto all clients being represented
in pendinglmatters any papers or:other,property to which
they are entitled, calling atteﬁtion to'ény urgency for
bbtaining the papers or other property;

f)" refund.any part of any fees paid_in advance that
have not been earﬁed} and. | |

g) kclOSe every IOLTA, client, trusﬁ or other
fiduciary account and properly disbﬁrse or otherwise
transfer all client and fiduciary funds invhis possgssion,

‘custody or control.
All noticdes required by this paragraph shall be sefvéd by

certified mail, return receipt requested, in a form approved by

~the Board..

3. Within twenty-one (21) days after the date of entry of

this Order, the lawyer shall file with the Office of the Bar

' Counsel an affidavit certifying that the lawyer‘has fully

complied with the proviéions'df this Order and with bar
disciplinary rules. Appended té the afﬁidavit of compliance
shall be: N

a) a copy of each form of notice, the names and

‘addresses of the clients, wards, heirs, beneficiaries,



attorneys, courts and.agencies to which notices were sent,
and all return receipts or returned mail received up to the
date of fhé affidavit. Supplemental‘affidavits shall be
filed‘covering subsequent return regeipts and retufned
mail. Such names and addresses éf clients shall rémain
éonfidentiél unlesélotherwise requested in Writing by the
lawyer or ordered by the court;

b) a schedule showing the'location, title and account
nﬁmber of every bank accéunt designated as an‘IOLTA,
- client, trust or other fiduciary accgunt and of every
account in which the lawyer hoids or held>as‘of.the entry
déte of this 5£der any client, trust or fiduCiary fundé;x

c¢) a schedule deécribing the laWyer's dispoéition éf
all qlieht and fiduciary funds in the lawyef'spdésession,'
4custqdy,or control as of the entry date of this Order or
théreafter;

d) such proéf of ‘the proper distribution of éuch
'funds and the closing of such accounts as has been |
requested by the bar counsel,lincluding copies of checks
-and;other inst:umenﬁs;

e) a 1i§t of_alllother gtate, federal and
administrative jurisdictions tQ which the lawyer ié
admitted. to practicé} and

CE) the residence or other street address where



communications to the_laWyer may thereafter be directed.
The lawyer shall retain copies of all notices sent and shall
maintain complete records of the steps taken to compl§‘with the
notice requirements of S.J.C. Rule 4:01, § 17.

4. Within twenty-one (21) days after the entry daté of
this Order, the lawyer shail file with the Clerk of‘the Supreme
Judicial Court for Suffolk County: |

a) a copy of the affidavit of compliance required by
pafagraph 3 of this Order;

b) a list of all other state, federai and
administrative‘jufisdictions to which the lawyer is
admitted tovpractice;'and
c) the residence or other street addréss_where
communications to the lawyer méy thereafter be directed.

S. The lawyer's reinstaﬁement‘to the practice of law in
the Commonwealth of Massachuéetts pursuant ﬁo S.J.C. Ruié 4:01,
§ 18, shall be conditioned upon the termination of his'suspensionv

in Colofado.

Entered: Mapch 27, 2013



IN RE: SEAN MICHAEL McCARTHY
NO. BD-2013-004
SUMMARY'

On August 29, 2012, the respondent, Sean Michael McCarthy, was suspended from
the practice of law for three years by the Supreme Court of the State of Colorado, Office of
the Presiding Disciplinary Judge. The suspension was based upon the respondent’s miscon-
duct in three matters,

In the first matter, the respondent had represented a client in 2008 on some criminal
charges and obtained an acquittal. In 2010, the client hired the respondent to seal the crimi-
nal records for a flat fee of $600. The respondent deposited the client’s fee check to his
IOLTA account and shortly used the funds for personal purposes. After filing a petition to
seal the client’s criminal records, the respondent failed to file a certified copy of the judg-
ment of acquittal, as a result of which the petition was denied. The respondent failed to in-
form the client that the petition had been denied and failed to respond to a number of emails
from the client.

In the second matter, the respondent agreed to represent a client in seeking a down-
ward adjustment of his child support obligations in 2010. The client paid a flat fee of $500,
which was to be considered earned when the court ruled on the modification request. The
respondent deposited the client’s fee check to his IOLTA account and used the funds for per-
sonal purposes within a day. After the respondent filed a motion to modify, the court ordered
the parties to exchange financial information and stated that if no agreement was reached the
respondent could ask for a hearing. After providing opposing counsel with some financial
information, the respondent failed to request a hearing. Months later, the client was charged
with contempt for failure to pay support and learned for the first time that the respondent had
failed to pursue the modification. ‘

In the third matter, throughout 2010 the respondent used his IOLTA account as his
only bank account and commingled personal and clients’ funds in the account. He repeated-
ly overdrew the account and used checks that did not identify him as the account owner.

In mitigation, the respondent made full restitution to the above two clients.

On January 7, 2013, bar counsel filed a petition for reciprocal discipline with the Su-
preme Judicial Court for Suffolk County. The parties filed a waiver of hearing and assent to
an order of reciprocal discipline. On March 27, 2013, the Court (Gants, J.) entered an order
suspending the respondent for three years, retroactive to October 3, 2012, the effective date
of the Colorado suspension, with the respondent’s reinstatement in Massachusetts condi-
tioned upon the termination of his suspension in Colorado.

1 Compiled by the Board of Bar Overseers based on the record filed with the Supreme Judicial Court,





